
Key Employee Engagement Programme (KEEP)

Background
In 2016 the Department of Finance launched 
a consultation on “Taxation of Share Based 
Remuneration”. In response to this, the Minister 
for Finance, Pascal Donohoe TD, announced in 
his Budget 2018 speech on 10 October 2017  
“a new Key Employee Engagement Programme, 
or KEEP for short, to support small and 
medium enterprises in their efforts to attract 
and retain key employees in a competitive 
international labour market, by providing for an 
advantageous tax treatment on share options”.

Section 10 of Finance Act 2017 inserts a new 
s128F in the Taxes Consolidation Act 1997 in 
relation to KEEP share options granted on or 

after 1 January 2018 and before 1 January 2024. 
EU State Aid approval has been obtained. The 
legislation will not come into operation until the 
Minister for Finance so appoints by order.  
The relevant commencement order is awaited.

Submissions made to the aforementioned 
consultation in relation to a tax-favoured share 
option scheme for employees of SMEs, together 
with general commentary on the current 
Revenue-approved share schemes such as 
Save As You Earn (SAYE) and approved profit 
sharing schemes (APSS), noted that these 
schemes are too restrictive and practically 
cumbersome to operate for many companies, in 
particular private unlisted companies. Some of 
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the commercial difficulties posed by the SAYE 
scheme and APSS are that:

•	 participation must be open to all employees 
subject to service criteria and

•	 participation must be on a “similar terms”.

It is welcomed that KEEP does not have such 
restrictions. Therefore “qualifying” companies 
can grant KEEP share options, subject to 
the certain monetary limits, to individuals on 
a selective basis. Hence enterprises can be 
selective in relation to who will be eligible to 
participate and the quantum of share options 
to be granted. Although these principles are 
welcomed, there are a number of limitations 
in the KEEP legislation that will, in practice, 
make the granting of KEEP options difficult for 
certain enterprises.

It should be noted that, unlike the SAYE scheme 
and APSS, KEEP does not require advance 
Revenue approval.

Taxation Treatment
There is no charge to taxation at the date of 
grant of a KEEP option. Where a “qualifying 
individual” exercises a “qualifying share 
option” at a time when the share option is 
qualifying, there is an income tax, PRSI and 
USC exemption for the share option gain on the 
exercise of the option. The taxation event arises 
on disposal of the shares acquired on  
the exercise of the KEEP share option.

Sub-section (6) of the new s128F provides 
that, notwithstanding s547(1)(a), for capital 
gains tax purposes the shares acquired on the 
exercise of a “qualifying share option” shall  
be deemed to have been acquired for the 
exercise price paid for share acquisition.  
Sub-section (12) provides that where s128F 
applies, relief under Part 16 (investment in 
corporate trades) shall not apply.

A KEEP share option compares favourably to an 
unapproved share option taxed in accordance 
with s128 TCA 1997, from both a taxation 
perspective and a funding perspective for 
the qualifying individual. Where an individual 

exercises a s128 share option, a tax charge will 
arise on the date of exercise of the share option 
irrespective of whether he or she disposes of the 
shares. The individual must have the funds to 
pay both the exercise price and the tax charge 
arising on the date of exercise. Individuals often 
need to dispose of some of the shares acquired 
on exercise immediately to fund the tax cost 
and exercise price. On the exercise of a KEEP 
share option the qualifying individual will not 
have a tax charge and thus will have to fund the 
tax charge only on subsequent disposal of the 
shares acquired on exercise. It is expected that 
when there is a third-party sale, this disposal 
will be within the charge to capital gains tax. 
However, where the disposal is not a third-party 
sale, it is possible that the disposal gain could be 
regarded as, for example, a distribution and thus 
within the charge to income tax.

Legislative Terms and Conditions
As with any tax-favoured arrangement, there 
are a number of terms and conditions, including 
definitions of:

•	 qualifying company and qualifying trade,

•	 qualifying individual and

•	 qualifying share option.

The definitions are contained in sub-section (1) 
of the new s128F and are considered below.

Qualifying company and qualifying trade
A “qualifying company” is one that:

“(a)  is incorporated in the State, or in an 
EEA state other than the State, and 
is resident in the State, or is resident 
in an EEA state other than the State, 
and carries on a business in the State 
through a branch or agency [and]

(b)  exists wholly or mainly for the 
purpose of carrying on a qualifying 
trade on a commercial basis with 
a view to the realisation of profit, 
the profits or gains of which are 
charged to tax under Case I of 
Schedule D”.
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A “qualifying trade” means trading activities 
other than “excluded activities”, which are:

“(a)  adventures or concerns in the 
nature of trade,

(b)  dealing in commodities or futures 
in shares, securities or other 
financial assets,

(c)  financial activities,

(d)  professional services companies,

(e)  dealing in or developing land,

(f)  building and construction,

(g)  forestry, and

(h)  operations carried out in the 
coal industry or in the steel and 
shipbuilding sectors”.

“Financial activities” has the same meaning 
as in s488. This has led to clarification being 
sought from the Government regarding 
whether companies that engage in fintech 
activities can qualify for KEEP.  
The Government’s response is awaited.

It is worth noting that the Bill as passed has 
removed pharmaceutical and engineering 
activities from the definition of excluded 
professional services. 

The “professional services” excluded activities 
are:

“(a)  services of a medical, dental, 
optical, aural or veterinary nature,

(b)  services of an architectural, 
quantity surveying or surveying 
nature, and related services,

(c)  services of accountancy, auditing, 
taxation or finance,

(d)  services of a solicitor or barrister 
and other legal services, and

(e)  geological services”.

In addition to being a qualifying company, it 
is required that the company throughout the 
entirety of any “relevant period”:

(i)  is an unquoted company none of 
whose shares, stock or debentures 
are listed in the official list of a 
stock exchange, or quoted on an 
unlisted securities market of a 
stock exchange, other than –

(I)  on...the Enterprise Securities 
Market of the Irish Stock 
Exchange, or

(II)  on any similar or 
corresponding market of the 
stock exchange –

(A)  in a territory [with which 
Ireland has entered 
into a double taxation 
agreement] having the 
force of law by virtue of 
section 826 (1)..., or

(B)  in an EEA state other 
than the State, and

(ii)  is not regarded as a company in 
difficulty for the purposes of the 
Commission Guidelines on State aid 
for rescuing and restructuring non-
financial undertakings in difficulty”.

The company must also at the date of grant of 
a qualifying share option be “a micro, small or 
medium sized enterprise within the meaning 
of the Annex to Commission Recommendation 
2003/361/EC of 6 May 2003” concerning the 
definition of micro, small and medium-sized 
enterprises. The category of micro, small and 
medium sized enterprises (SMEs) as set out in 
the Annex is as follows:

•	 employ fewer than 250 persons and

•	 have an annual turnover not exceeding €50m 
and/or

•	 have an annual balance sheet total not 
exceeding €43m.

Clarification is being sought regarding how 
Revenue and the Department of Finance intend 
that this point-in-time test can be determined 
and satisfied.

Finally, at the date of grant the total market value 
of the issued but unexercised qualifying share 
options of the company must not exceed €3m.
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Sub-section (4) provides that:

“A company whose business consists wholly 
of the holding of shares in a qualifying 
company shall be a qualifying company 
for the purposes of this section, where the 
shares are directly held and comprise of the 
entire issued share capital”.

Submissions were made after the release 
of the Bill that this definition of a holding 
company is too restrictive. Difficulties arise 
with this definition as a ‘holding company’ is 
defined as being a company “whose business 
consists wholly of the holding of shares in a 
qualifying company…”. This means that if, for 
example, a holding company also held monies 
in a bank account or had advanced a loan to 
its subsidiary or subsidiaries, it would not be 
an eligible holding company. In reality, their 
assets are not confined exclusively to holding of 
shares in their trading subsidiaries. In addition 
to holding shares, holding companies hold bank 
accounts to discharge their running expenses, 
raise debt, lend debt to their subsidiaries, and 
often oversee and manage the activities of 
subsidiaries and in so doing may charge and 
recoup management expenses, whether in 
the course of the conduct of a services trade 
or otherwise. This means that the assets of a 
typical holding company do not consist wholly 
of the holding of shares that comprise the 
entirety of the issued share capital of another 
company, as the provisions currently require.

It has been suggested that elements of the 
design of the holding company definition in the 
entrepreneur relief provisions in s597AA could 
meet the policy intent of targeting the relief 
at SMEs operating as a group of companies 
engaged in qualifying trades while affording 
protection that the holding company’s business 
would not dilute, in practice, the cohort of 
companies that could benefit from the relief.

Qualifying individual
In addition to the company qualifying, the 
individual must be a “qualifying individual”. 
Unlike the company, which needs to qualify 
only at the date of grant of the share option, 
the individual must be a qualifying individual 
in relation to a “qualifying share option” 
throughout the entirety of the “relevant period”.

The “relevant period” means a period of, in 
general, not less than 12 months from the date 
on which a “qualifying share option” is granted 
to an employee or director of the “qualifying 
company” and ending on the date on which 
the share option is exercised by the “qualifying 
individual”.

A qualifying individual is one who throughout 
the entirety of this relevant period:

“(a)  is a full time employee or full time 
director of the qualifying company, 
and

(b)  is required to devote substantially 
the whole of his or her time to 
the service of the company, with 
a minimum requirement for the 
individual to work at least 30 hours 
per week for the qualifying 
company”.

It should be noted that for the individual to be a 
qualifying individual, he or she must remain in the 
employment of the qualifying company. Unlike 
with unapproved share options (s128) or the 
Revenue-approved schemes, there is no facility 
for the individual to move employments within 
a group or in general to retain the share option 
after ceasing employment with the company.

Sub-sections (2)(c) and (5) afford a measure 
of relief in relation to the minimum 12 month 
period. This 12 month requirement can be 
shortened where, for example:

(i)  a qualifying company allows an individual 
to exercise a qualifying share option within 
90 days of ceasing to be an employee or a 
director of the company,

(ii)  transactions pursuant to a compromise, 
arrangement or scheme,

(iii)  a transaction forms part of a general offer, 
and

(iv) on death of the option holder.

The author suggests that this definition of 
qualifying individual imposes unnecessary 
restrictions on the commercial application of 
KEEP for both the employer company and its 
wider group and reduces the attraction of  
KEEP for the individual participant.
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Sub-section (2) of the new s128F provides 
that:

“(a)  an individual shall not be a 
qualifying individual if his or 
her employment or office is not 
capable of lasting at least 12 
months from the date on which the 
qualifying share option is granted,

(b)  an individual shall cease to be a 
qualifying individual if he or she, 
together with any connected 
persons, acquire beneficial 
ownership of, or the ability to 
control, directly or indirectly, 
or through the medium of a 
connected company or connected 
companies or by any other indirect 
means, more than 15 per cent of 
the ordinary share capital of the 
qualifying company”.

In relation to the 15% limitation on shareholding 
in (b) above, submissions were made as part of 
the consultation and in response to the Bill as 
initiated that this be increased to 30%, given 
the nature of the SME sector and the possible 
use of KEEP to significantly increase employee 
equity participation in a company.

Qualifying share option
A “qualifying share option”, like any other 
share option, is a right granted to an employee 
or director (“of a qualifying company”) to 
purchase a predetermined number of shares 
at a predetermined price, by reason of the 
individual’s employment or office (“in the 
qualifying company”).

Sub-section (11) provides that the section will 
not apply unless the qualifying share option is 
granted for bona fide commercial reasons and is 
not part of a scheme or arrangement, one of the 
main purposes of which is the avoidance of tax.

Unlike with approved share options or the 
Revenue-approved schemes, there is no 
provision for company reorganisations.

To be a “qualifying share option” the share 
option, among other things, cannot be 
exercised more than 10 years from the date 

of grant of the option. Subject to certain 
exceptions, noted below, the individual must be 
a qualifying individual throughout the period 
from the date of grant of the share option until 
the date of exercise, which cannot be more 
than 10 years from the date of grant.

The conditions to qualify as set out in  
sub-section (1) are

“(a)  the shares which may be acquired 
by the exercise of the share option 
are new ordinary fully paid up 
shares in a qualifying company, 
which carry no present or future 
preferential right to dividends or to 
a company’s assets on its winding 
up and no present or future 
preferential right to be redeemed,

(b)  the option price at the date of 
grant is not less than the market 
value of the same class of shares at 
that time,

(c)  there is a written contract or 
agreement in place specifying –

(i)  the number and description 
of the shares which may be 
acquired by the exercise of 
the share option,

(ii)  the option price, and

(iii)  the period during which 
the share options may be 
exercised”.

Share valuation may likely pose practical issues 
and difficulties for SMEs.

As noted above, the share option can be exercised 
by the qualifying individual only in the “relevant 
period”, which, to reiterate, means a period of 
no less than 12 months beginning on the date on 
which the share option is granted and ending on 
the date of exercise of the share option. The KEEP 
share option cannot be exercised more than 10 
years from the date of grant.

There is a restriction on the total market value 
of all shares in respect of which qualifying share 
options have been granted by the qualifying 
company to an employee or director. 
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This must not exceed:

“(i)  €100,000 in any one year of 
assessment,

(ii)  €250,000 in any 3 consecutive 
years of assessment, or

(iii)  50 per cent of the annual 
emoluments of the qualifying 
individual in the year of 
assessment in which the qualifying 
share option is granted”.

The tests (i) to (iii) are a point-in-time test for 
every share option grant by reference to the 
date of grant of the option. In the author’s 
opinion the limitation of 50% of the annual 
emoluments of the qualifying individual in the 
year of assessment will place unnecessary 
restrictions on the SME in the practical 
operation KEEP for its workforce.

Reporting Requirements for 
Qualifying Company
Sub-section (7) provides that:

“Where in any year of assessment a 
qualifying company grants a qualifying 
share option under this section, or 
allots any shares or transfers any asset 
in pursuance of such a right, or gives 
any consideration for the assignment or 
release in whole or in part of such a right, 
or receives notice of the assignment of 
such a right, the qualifying company shall 
deliver particulars thereof to the Revenue 
Commissioners, in a format approved by 
them, no later than 31 March in the year 
of assessment following that year.”

It is not known at this stage whether the 
reporting requirements will be included in the 
Form RSS1. Alternatively, a separate form of 
reporting specific to KEEP (similar to SAYE, 
APSS and ESOT reporting) might apply, which 
may be in paper or electronic form.

In addition, a qualifying company, shall, in 
accordance with sub-section (8), when required 
to do so in writing by Revenue, within a specified 
period (not being less than 30 days) provide 
Revenue with such information in relation to the 
relief provided by the section as it:

“may reasonably require from the 
qualifying company for the purposes of 
publishing the following information in 
relation to all qualifying companies:

(a)  the name of the company;

(b)  the address of the company;

(c)  the Companies Registration 
Office number of the company;

(d)  the date of exercise of the 
qualifying share options;

(e)  the amount of the tax advantage 
granted under this section;

(f)  in respect of the principal activity 
carried on by the company, the 
NACE classification code…;

(g)  the territorial unit, within the 
meaning of the NUTS Level 2 
classification…”.

It is important to note that sub-section (10) 
provides that a company shall not be regarded 
as a qualifying company where it fails to 
comply with the requirements of sub-sections 
(7) and (8). There are similar disqualification 
provisions in the SAYE and APSS legislation.

Conclusion
KEEP is a welcome addition to the suite of 
equity participation plans within the Irish tax 
code, in particular for the SME sector, which 
competes for employees with larger, often 
multinational companies. Notwithstanding 
this, KEEP is not the complete article, and in 
practice the legislative limitations will likely 
mean that many SMEs will not qualify. If the 
taxation treatment regarding creating liquidity 
for shares acquired by way of the exercise of 
KEEP options for unlisted companies is not 
addressed, the Minister’s desire to provide for 
“advantageous tax treatment on share options” 
may not be fully achieved.

Read more on  Finance Bill 2017 
Tour, Seminar Paper; Direct Tax Acts, Finance 
Act 2017
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